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Case No. 94-2848CR
NOTI CE

Thisopinion is subject to further editing and
modification. The final version will appear
in the bound volume of the official reports.

94- 2848- CR
STATE OF W SCONSI N : | N SUPREME COURT
State of Wsconsin, FILED
Pl aintiff-Respondent, JAN 24, 1997
V.
Marilyn L. Graves
Darryl J. Hall, e e

Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Reversed.
11 WLLIAM A BABLITCH, J. Darryl J. Hall challenges the
constitutionality of the drug tax stanp law (“the stanp |aw’),

cited in full below!? Hal | was convicted and sentenced to two

! Tax on Controlled Substances.
139.87 Definitions. |In this subchapter:
(2) “Dealer” means a person who in violation of
ch. 161 possesses, manufactures, produces, ships,
transports, delivers, inports, sells or transfers to
anot her person nore than 42.5 grans of marijuana,
nore than 5 marijuana plants, nore than 14 grans of
nmushr oons contai ning psilocin or psilocybin, nore
than 100 mlligrans of any material containing
| ysergic acid diethylam de or nore than 7 grans of
any other schedule |I controlled substance or schedul e
Il controlled substance. “Dealer” does not include a
person who |lawful ly possesses narijuana or another
control |l ed substance.
(3) “Departnment” neans the departnent of

revenue.
(4) “Marijuana” has the neani ng under s.
161. 01( 14).

(5) “Schedule | controlled substance” neans a
substance listed in s. 161. 14.

(6) “Schedule Il controlled substance” neans a
substance listed in s. 161. 16.

139.88 Inposition. There is inposed on deal ers,
upon acqui sition or possession by themin this state,
1



Case No. 94-2848CR

an occupational tax at the follow ng rates:

(1) Per gramor part of a gram of marij uana,
whet her pure or inpure, neasured when in the dealer’s
possessi on, $3.50.

(1d) Per marijuana plant, regardless of weight,
counted when in the deal er’s possession, $1000.

(1g) Per gramor part of a gram of mushroons or
parts of nushroons containing psilocin or psilocybin,
whet her pure or inpure, neasured when in the dealer’s
possessi on, $10.

(1r) Per 100 mlligranms or part of 100 mlligrans
of any material containing |ysergic acid
di et hyl am de, whether pure or inpure, neasured when
in the deal er’s possession, $100.

(2)Per gramor part of a gramof other schedul e |
control |l ed substances or schedule Il controlled
subst ances, whether pure or inpure, neasured when in
t he deal er’ s possession, $200.

139.89 Proof of paynent. The departnment shall
create a uniform system of providing, affixing and
di spl ayi ng stanps, |abels or other evidence that the
tax under 8§ 139.88 has been paid. Stanps or other
evi dence of paynent shall be sold at face value. No
deal er may possess any schedule | controlled
substance or schedule Il controlled substance unl ess
the tax under 8§ 139,88 has been paid on it, as
evi denced by a stanp or other official evidence
i ssued by the DOR  The tax under this subchapter is
due and payabl e i medi ately upon acquisition or
possessing of the schedule |I controll ed substance or
schedule Il controlled substance in this state, and
the departnent that tinme has a lien on all of the
t axpayer’s property. Late paynents are subject to
interest at the rate of 1% per nonth or part of a
month. No person may transfer to another person a
stanp or other evidence of paynent.

139.90 No immunity. Acquisition of stanps or
ot her evidence that the tax under s. 139.88 has been
pai d does not create inmmunity for a dealer from
crim nal prosecution.

139.91 Confidentiality. The departnment may not
reveal facts obtained in admnistering this
subchapter, except that the departnent may publish
statistics that do not reveal the identities of
deal ers. Dealers may not be required to provide any
identifying information in connection with the
purchase of stanps. No information obtained by the
departnment may be used agai nst a dealer in any
crim nal proceeding unless that information has been
i ndependent |y obt ai ned, except in connection with a
proceedi ng i nvol vi ng possessi on of schedul e |
controll ed substances or schedule Il controlled
substances on which the tax has not been paid or in

2
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connection with taxes due under s. 139.88 fromthe
deal er.

139.92 Exam nation of records. For the purposes
of determ ning the amobunt of tax that should have
been paid, determ ning whether or not the deal er
shoul d have paid taxes or collecting any taxes under
s. 139.88, the departnent may exam ne, or cause to be
exam ned, any books, papers, records or nenoranda
that may be relevant to maki ng those determ nations,
whet her the books, papers, records or nenoranda are
the property of or in the possession of the dealer or
anot her person. The departnent may require the
attendance of any person having know edge or
information that may be rel evant, conpel the
producti on of books, papers, records or nenoranda by
persons required to attend, take testinony on natters
material to the determ nation, issue subpoenas and
adm ni ster oaths or affirmation.

139.93 Appeal s, presunption, adm nistration (1)
The taxes, penalties and interest under this
subchapter shall be assessed, collected and revi ewed
as are incone taxes under ch. 71.

(2) If the departnent finds that the collection
of the tax under this subchapter is jeopardized by
del ay, the departnent nmay issue, in person or by
registered mail to the |ast-known address of the
t axpayer, a notice of its intent to proceed under
this subsection, nay make a demand for imedi ate
paynent of the taxes, penalties and interest due and
may proceed by the nethods under s. 71.91(5) and (6).

If the taxes, penalties and interest are not
i medi ately paid, the departnent may seize any of the
t axpayer’s assets. |Inmmediate seizure of assets does
not nullify the taxpayer’s right to a hearing on the
departnent’s determ nation that the collection of the
assessnment w |l be jeopardized by delay, nor does it
nullify the taxpayer’s right to post a bond. Wthin
5 days after giving notice of its intent to proceed
under this subsection, the departnent shall, by mai
or in person, provide the taxpayer in witing with
its reasons for proceedi ng under this subsection.
The warrant of the department shall not issue and the
departnment may not take other action to collect if
t he taxpayer within 10 days after the notice of
intent to proceed under this subsection is given
furnishes a bond in the anmount, not exceedi ng doubl e
t he amount of the tax, and with such sureties as the
departnent of revenue approves, conditioned upon the
paynment of so nmuch of the taxes as shall finally be
determ ned to be due, together with interest thereon.
Wthin 20 days after notice of intent to proceed
under this subsection is given by the departnent of
revenue, the person agai nst whomthe depart nent
intends to proceed under this subsection may appeal

3
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to the departnent the departnent’s determ nation that
the collection of the assessnent will be jeopardi zed
by delay. Any statenent that the departnent files
may be admtted into evidence and is prima facie
evidence of the facts it contains. Taxpayers nay
appeal adverse determ nations by the departnent to
the circuit court for Dane County.

(3) The taxes and penalties assessed by the
departnent are presuned to be valid and correct. The
burden is on the taxpayer to show their invalidity or
i ncorrectness.

(4) The departnment nmay request the departnment of
admnistration to sell, by the nethods under s.
125.14(2)(f), all assets seized under sub. (2).

(5) No court may issue an injunction to prevent or
delay the | evying, assessnent or collection of taxes
or penalties under this subchapter

(6) The departnent shall enforce, and the duly
aut hori zed enpl oyes of the departnent have al
necessary police powers to prevent violations of,
this subchapter

139. 94 Refunds. If the departnment is determned to
have col |l ected nore taxes than are owed, the
departnent shall refund the excess and interest at
the rate of 0.75% per nonth or part of a nonth when
that determination is final. |[If the departnent has
sold property to obtain taxes, penalties and interest
assessed under this subchapter and those taxes,
penalties and interest are found not to be due, the
departnent shall give the former owner the proceeds
of the sale when that determnation is final

139.95 Penalties. (1) Any deal er who possesses a
schedule | controlled substance or schedul e |
controll ed substance that does not bear evidence that
the tax under s. 139.88 has been paid shall pay, in
addition to the tax under s. 139.88, a penalty equal
to the tax due. The departnment shall coll ect
penal ti es under this subchapter in the same manner as
it collects the tax under this subchapter

(2) A deal er who possesses a schedule I controlled
substance or schedule Il controlled substance that
does not bear evidence that the tax under s. 139.88
has been paid nmay be fined not nore than $10, 000 or
i nprisoned for not nore than 5 years or both.

(3) Any person who falsely or fraudulently nakes,
alters or counterfeits any stanp or procures or
causes the sanme to be done or who know ngly utters,
publ i shes, passes or tenders as true any fal se,
altered or counterfeit stanp or who affixes a
counterfeit stanp to a schedule |I controlled

subst ance or schedule Il controll ed substance or who
possesses a schedule | controlled substance or
schedule Il controll ed substance to which a fal se,

altered or counterfeit stanp is affixed may be fined
4



_ Case No. 94-2848CR
consecutive three-year sentences under the stanp Ilaw, and,

concurrently, two consecutive 30-year sentences for delivery of

cocai ne base convictions. The delivery convictions, and their
30-year sentences, are not before us. The stanp |law requires
dealers to purchase tax stanps for illegal drugs in their

possession and affix the stanps to the drugs. Hal | argues that
the stanp law is unconstitutional because it violates his
privilege against self-incrimnation under both the federal and
the Wsconsin constitutions. The State of Wsconsin (State)
argues that the stanp | aw provides protection that is coextensive
with the privilege against self-incrimnation and therefore is
constitutional. W conclude that because the stanp law fails to
protect against the derivative use, in a crimnal proceeding, of
information it conpels, it violates the privilege against self-
incrimnation and is therefore unconstitutional. Al t hough
identifying and prosecuting drug dealers is a |audable purpose
whi ch this court whol e-heartedly applauds, the legislature failed
to wuse constitutional neans to achieve this purpose. e
therefore reluctantly strike down the drug tax stanp |law as
unconstitutional. Accordingly, we reverse.

12 The facts are undisputed. The State enacted a |aw

requiring “dealers” to purchase tax stanps for the drugs in their

not nore than $10,000 or inprisoned for not |ess than
one year nor nore than 10 years or both.

139. 96 Use of revenue. If taxes, penalties and
interest are collected under this subchapter as a
result of an arrest, the departnent of revenue
shal | pay the taxes, penalties and interest to the
state or local |aw enforcenent agency that nade
the arrest associated with the revenue.

Ws. Stat. ch. 139, subch. IV (1991-92)(all further references
are to the 1991-92 Statutes unl ess otherw se noted.
5



_ _ o Case No. 94-2848CR
possession and to affix the stanps to their illegal drugs. The

statute defines “dealer,” as “a person who in violation of ch.
161 possesses, manuf act ur es, pr oduces, shi ps, transports,
delivers, inports, sells or transfers to another person nore than
7 grans of any other schedule | controlled substance or
schedule Il controlled substance.” Ws. Stat. 8§ 139.87(2). The
drug tax is paid by purchasing stanps issued by the Departnent of
Revenue (DCR). Ws. Stat. § 139. 89. Drug tax stanps mnust be
affixed to the drugs for which the tax has been paid. § 139.89.
Failure to pay the required tax subjects the violator to
incarceration for a termnot to exceed five years, a fine of not
nore than $10, 000, or both. § 139.95.

13 Hal | was arrested, charged, and convicted of two counts
of delivering cocaine base, contrary to Ws. Stats. 88
161.41(1)(cm 4, 161.48, and 161.49, and two counts of failing to
conply with the drug tax stanp law, contrary to Ws. Stat. ch
139, subch. 1V. On Decenber 3, 1993, in the circuit court of
Dane County, Judge Richard J. Callaway sentenced Hall to two
consecutive three-year sentences for the stanp |aw convictions
and, concurrently, two consecutive 30-year sentences for the
del i very convictions.

14 Affirmng Hall’'s stanp law convictions, the court of
appeal s concluded that the statute would be unconstitutional if
the State could use information it conpelled either directly or
derivatively against the dealer in a crimnal proceeding and, on
its face, the statute failed to protect against derivative use of

conpel l ed i nformation. State v. Hall, 196 Ws. 2d 850, 867-68

540 N.W2d 219 (1995). However, the court of appeals applied a
“saving construction” to the statute, interpreting the

6



. . o o _ Case No. 94-2848CR
confidentiality provision to prohibit both direct and derivative

use of conpelled information and consequently providing Hall wth
protection coext ensi ve to t he privilege agai nst sel f -
i ncrimnation.?

15 Both the United States and Wsconsin Constitutions
protect persons fromstate conpelled self-incrimnation. Wether
or not a statute violates these constitutional provisions
presents a question of law that we review de novo. State v.
McManus, 152 Ws. 2d 113, 129, 447 N.W2d 654 (1989).

16 This case presents three issues: (1) whether Ws. Stat.
8§ 139.89 of the stanp law unconstitutionally conpels self-
incrimnation; and if so, (2) whether Ws. Stat. 8§ 139.91, the
confidentiality provision of the stanp law, on its face, provides
Hall wth protection as broad as the protection offered by the
privilege against self-incrimnation; and if not, (3) whether the
confidentiality provision nay be construed in a manner which
provi des protection coextensive with the privilege.® W conclude
that the stanp | aw unconstitutionally conpels self-incrimnation
the confidentiality provision of the stanp law fails to provide
protection coextensive with the privilege, and the stanmp |aw
cannot be construed to provide constitutional protection.

l.

M7 First, we consider whether Ws. Stat. 8 139.89 of the

stanp | aw unconstitutionally conpels Hall to incrimnate hinself.

The right against self-incrimnation is a fundanental right

2 The State argues that Hall lacks standing to raise this

constitutional challenge. For the reasons set out today in State

v. Hicks, No. 94-2542-CR (S.C. January 24, 1997), we disagree.

*HalT al so chall enges the stanp | aw on doubl e jeopardy grounds.
Because we hold the stanp | aw unconstitutional on self-

incrimnation grounds, we need not address the double jeopardy

i ssue.

7



_ Case No. 94-2848CR
guaranteed by both the United States and the Wsconsin

Constitutions. In re Gant, 83 Ws. 2d 77, 80, 264 N W2d 587

(1978) . Under the Fifth Amendnent’s self-incrimnation clause,

“InJo person . . . shall be conpelled in any crimnal case to be
a wWtness against hinself. . . .7 U S Const., anend. V. Qur
state constitution provides that “[n]Jo person . . . nmay be

conpelled in any crimnal case to be a witness against hinself or
hersel f.” Ws. Const. art. 1|, 8§ 8(1). Al t hough much of the
analysis of this opinion is derived from United States Suprene
Court decisions construing the Fifth Amendnent privilege, the
same analysis applies in determning the protection afforded by

Hall's state privilege. State v. Schultz, 152 Ws. 2d 408, 416,

448 N. W 2d 424 (1989); State v. Sorenson, 143 Ws. 2d 226, 259-

60, 421 N.W2d 77 (1988).

18 The privilege against self-incrimnation may be invoked
whenever a person has a real and appreciable apprehension that
information conpelled by the state could be used against him or
her in a crimnal proceeding. Gant, 83 Ws. 2d at 81. The
privilege extends not only to the direct use of information which
woul d support a conviction, but also to derivative use of such
evidence, i.e., using conpelled information to furnish a link in
the chain of evidence necessary for prosecution. Id. Darryl
Hal | contends that his conpliance wth the tax |law would have
provided the State with information that he reasonably supposed
coul d have been used against himin a prosecution for violation
of any one of several crinmes contained in Ws. Stat. ch. 161,
Wsconsin's Uniform Control |l ed Substances Act. W agree.

19 The United States Suprene Court has carefully
considered the inpact of tax laws on Fifth Amendment guarantees

8



. . o . _ Case No. 94-2848CR
agai nst self-incrimnation. Leary v. United States, 395 U S. 6

(1969); Marchetti v. United States, 390 U S. 39 (1968); G 0Sso V.

United States, 390 U S. 62 (1968). In Marchetti, the defendant

was convicted of wviolating federal wagering statutes which
requi red persons engaged in professional ganbling to pay an
occupational tax and to register with the Internal Revenue
Servi ce. Marchetti conplained that these statutory obligations
violated his Fifth Anmendnent right against self-incrimnation
because they significantly enhanced the |ikelihood that those who
conplied with the provisions woul d be successfully prosecuted for
violating state and federal anti-ganbling | aws. The Court
agreed, identifying the followng criteria for determning the
constitutionality of a tax statute challenged on Fifth Amendnent

grounds: (1) whether the regulated activity is in an area

“pernmeated with <crimnal statutes,” and the tax ainmed at
i ndividuals “inherently suspect of <crimnal activities;” (2)
whether an individual is required, wunder pain of crimnal

prosecution, to provide information which a person m ght
reasonably suppose woul d be avail able to prosecuting authorities;
and (3) whether such information would provide a significant |ink
in a chain of evidence tending to establish guilt. Si sson v.
Triplett, 428 N.W2d 565, 571 (M nn. 1988) (expl aining Marchetti).

These criteria formthe three prongs of the Marchetti test. |If
all three are net, the tax statute violates the privil ege agai nst
self-incrimnation.

120 The fear of self-incrimnation nust be real and
appreci able, not nerely an imaginary possibility of danger. In
re Gant, 83 Ws. 2d at 82. The danger should be appraised with
reference to the ordinary operation of law in the ordinary course

9
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of things, not danger of an imaginary or insubstantial character.

Id. This court has liberally construed the privilege in favor
of the right which it was intended to protect. |d. W analyze
the stanp law in light of these principles, and apply the three-
prong Marchetti test.

11 Hall contends that two requirenents of the stanp |aw
violate his privilege against self-incrimnation: (1) the
purchase requirenment; and (2) the requirenent that tax stanps
must be affixed to a dealer’s drugs. He argues that these
requirenents violate his privilege in tw ways: (1) by requiring
a dealer, when purchasing stanps, to provide incrimnating
information that may be used by prosecutors against him in a
crimnal proceeding; and (2) by providing vital evidence in a
prosecutor’s case against a dealer who conplies with the statute
and affixes the stanps to illicit drugs because such acts show
(a) know edge that the itens are controlled substances, and (b)
intent to possess controll ed substances.

12 CQur analysis begins with the first prong of Marchetti -
whether the regulated activity is in an area “’'pernmeated wth
crim nal statutes,’” and the tax ainmed at i ndi vi dual s
“’inherently suspect of crimnal activities.'” Marchetti, 390
US at 47 (citation omtted). Few would disagree that the stanp
law neets this criterion. State and federal |aw are perneated
wth crimnal statutes addressing the issue of controlled
substances. See, e.g., Ws. Stat. ch. 161; 21 U S.C. 8§ 801, et
seq. Moreover, the tax is inposed only upon “deal ers” which, by
its definition, includes only those persons who possess drugs in
violation of ch. 161. Persons lawfully 1in possession of
controll ed substances are specifically exenpted from the tax

10
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provi si ons. Ws. Stat. 8§ 139.87(2). Legally held controlled

substances are not subject to taxation. Ws. Stat. § 139.88.
Wt hout question, the stanp lawis directed toward a sel ect group
i nherently suspect of crimnal activities.

113 We turn to the second prong of Marchetti: whether the
dealer mght reasonably suppose that information provided by
either the purchase, or affix and display requirenents requires a
per son, under pain of crim nal prosecuti on, to provide
informati on which the individual mght reasonably suppose would
be available to prosecuting authorities. Here, we analyze
separately the purchase, and the affix and display requirenments
of the stanp | aw.

114 First, we exam ne the purchase requirenent. In State

v. Heredia, 172 Ws. 2d 479, 493 N.W2d 404 (C. App. 1992),

cert. denied, 113 S . C. 2386 (1993), the court of appeals
di stingui shed Marchetti and held that the paynent provision of
W sconsin’s drug tax stanp statute, on its face, does not violate
a defendant’s constitutional privilege against conpelled self-
i ncrimnation. The Heredia court concluded that, wunlike the
wagering tax in Marchetti, the stanp law “both contenpl ates and
permts the anonynous paynent of the tax . . .” and, therefore,
does not subject those who conply wth its provisions to
conpel l ed self-incrimnation. Heredia, 172 Ws. 2d at 485. I n
so concluding, the court of appeals relied on the stanp law s
confidentiality provision, Ws. Stat. § 139.91, which provides
that “[d]ealers may not be required to provide any identifying
information in connection with the purchase of stanps.” W agree
with the Heredia court’s conclusion that the stanp purchase
requirenent s constitutional. However, we arrive at our

11
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conclusion for different reasons.

115 The incrimnating nature of the conpelled information
under the purchase requirenent is evident. The requirenent that
dealers purchase tax stanps <conpels them to incrimnate
t hensel ves by telling the governnent that they are drug deal ers.

Requesting tax stanps in the amount required of a dealer is, in

and of itself, an adm ssion that one possesses drugs illegally or
intends to do so. In this case, the statute required Hall to
purchase nore than $20,000 in tax stanps. Contrary to the

State’s contention that not all tax stanp purchasers are deal ers,
it defies commbn sense to suppose that a person buying nore than
$20,000 worth of tax stanps does not possess or contenplate
possession of illegal drugs. Consequently, a tax stanp purchase
expresses the dealer’s involvenent wwth at |east the quantity of
controll ed substances conmmensurate with the nunber of stanps
pur chased.

16 The fact that a dealer purchases drug tax stanps also
indicates his or her know edge of the nature of the substance
possessed and of the fact of possession. Under our controlled
subst ances statutes, proof that the defendant knew or believed
that the substance was a controlled substance is an elenent of

the crinme that nust be proved by the state. State v. Poellinger,

153 Ws. 2d 493, 451 N.W2d 752 (1990). Thus, conpliance with
the stanp law s purchase requirenent involves the incrimnating
adm ssion of crucial elenents of the crinme of possession of
control | ed substances.

117 1t is, of course, irrelevant that the purchaser m ght
never give this information verbally. Actions speak as |loud as

words under the Fifth Anmendnent. Doe v. United States, 487 U. S

12
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201, 210 (1988). In Fisher v. United States, 425 U S. 391, 410

(1976), the Court acknow edged that the act of producing physi cal
evidence in response to a subpoena has communicative aspects of
its own because conpliance with the subpoena tacitly concedes
that the taxpayer believes that the papers are those described in
t he subpoena. The act of purchasing tax stanps simlarly
di scl oses the taxpayer’s know edge and intent. The incrimnating
communi cation is conpelled because the statute nandates that a
deal er purchase the stanps upon pain of crimnal punishnent.
Ws. Stat. 8§ 139.95(2).

118 Next, we consider whether the purchase requirenent
creates a substantial danger that the information wll be
avai lable for crimnal prosecution. Under the stanp law, a tax
is inmposed on drug dealers that nust be paid imediately upon
acqui sition or possession of a controlled substance. Ws. Stat.
8§ 139. 89. Failure to pay the tax exposes the dealer to a five
year prison term a fine, or both. Ws. Stat. § 139.95(2). The
DOR has established two nethods of purchasing the stanps.
Dealers nust either purchase the stanps in person at a DOR
| ocation, or dealers nmay purchase the stanps by nmail. Under the
mai | order option, dealers nust supply the DOR with a nane and
addr ess. The stanps are not transferable. § 139.89. The
determ native question is whether the DOR provides a nethod of
purchasing stanps that does not conpel dealers to provide
information available against them in a crimnal proceeding,
thereby allowing the stanp |law to pass constitutional nuster.

119 The stanp | aw provides an exception for “independently
obtained information.” Ws. Stat. § 139.91. | ndependent | y
obtained information may be used against taxpayers in any

13



o _ Case No. 94-2848CR
crimnal proceeding. § 139.91. For exanple, nothing in the

stanp law prohibits t he State from using i nformation
i ndependently obtained by placing a | aw enforcenent agent outside
the location where drug stanps are sold. Consequently, a |aw
enforcenment agent surveilling the DOR s tax stanp purchase outl et
coul d phot ograph, identify, or follow taxpayers to their car, to
their honme, even to their drug manufacturing plant. The
information this officer gathered could then be used in any
crimnal proceeding against the taxpayer. § 139.91. A deal er
purchasing drug stanps in person faces a serious risk of
provi di ng prosecutors with incrimnating information.

20 Nonet hel ess, by allowing tax stanps to be purchased by
mail, the DOR offers a neans by which dealers may purchase drug
st anps W t hout provi di ng prosecutors wth i ncrimnating
information. Therefore, the danger that the information wll be
available for crimnal prosecution is not substantial. The
purchase by mail provision allows the dealer to select a nethod
of paynent that wll reveal his or her nane (or pseudonym) and
address only to the DOR The confidentiality provision of the
statute expressly prohibits the DOR fromrevealing facts, such as
the dealer’s nanme and address, obtained in admnistering the tax
stanp. Ws. Stat. 8§ 139.91. Therefore, this information is not
avai l abl e to prosecutors in a crimnal proceeding. Consequently,
the statute provides an avenue by which deal ers nay purchase the
stanps w thout incrimnating thenselves. Al though a dealer
unavoi dably runs the risk of incrimnating hinself or herself
when he or she purchases the tax stanp in person, the paynent by
mai | procedure coupled with the confidentiality provision assures
t he deal er of constitutional protection agai nst sel f -
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incrimnation. By providing a dealer with protection coextensive

to that offered by the privilege against self-incrimnation, the
purchase requi renent of the stanp | aw, standing al one, woul d pass
constitutional nuster.

121 However, it does not stand alone. Purchasing the
stanps is but the first step in the statutory process. Once
purchased, drug tax stanps nust be affixed to and displayed on
the dealer’s illegal drugs. Ws. Stat. § 139.89. We nust
therefore consider the constitutionality of this affix and
di spl ay requirenent. The incrimnating nature of the affix and
display requirenent is without question. The act of affixing and
displaying the tax stanps is an incrimnating testinonial
communi cation that the dealer knowingly and intentionally
possesses a particular quantity of unlawful drugs. Possession of

the stanp signifies the possessor’s know edge of the nature of

the substance he or she possesses - an elenent of a drug
possession charge - and thus requires self-incrimnation. I n
Marchetti, the United States Suprene Court struck down the
federal wagering tax law on self-incrimnation grounds. The

Court recognized that evidence of possession of a federal
wagering tax stanp is highly incrimnating testinonial evidence.
Li kew se, the affix and display requirement of the stanp | aw has
the direct and unm stakable consequence of incrimnating any
deal er who conplies with the | aw
22 The danger that the information will be avail able for
crimnal prosecution is also evident. Tax stanps are readily
available to assist the State in establishing that defendants
knew that the substance in their possession was a controlled
substance. Under our controlled substances statutes, proof that

15
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the defendant knew or believed that the substance was a

controlled substance is an elenent of the crine that nust be

proved by the State. Poellinger, 153 Ws. 2d at 493.

123 The confidentiality provision does not prevent the
State from using the presence of affixed drug stanps against
deal ers and therefore does not save the stanp law. As the court
of appeals recognized, while Ws. Stat. 8§ 139.91 prohibits the
use of information obtained by the DOR in adm nistering the tax,
the presence of affixed tax stanps is not “information obtained
by the Departnment.” Hall, 196 Ws. 2d at 865. The stanp | aw does
not prohibit the State from wusing tax stanps to prove a
t axpayer’s know edge of the nature of the controlled substance.
Nor does acquisition of tax stanps create inmmunity for a dealer
fromcrimnal prosecution. Ws. Stat. 8§ 139.90.

24 Furthernore, nothing in the statute prohibits the State
from using the stanps affixed to controlled substances in a
prosecution for unstanped drugs. For exanple, if the State found
st anped and unstanped drugs during an arrest, the stanp | aw woul d
not prevent the State from using the stanps to establish the
defendant’s knowl edge of the illegal nature of and intent to
possess the unstanped drugs. Consequently, Hall was required,
under pain of crimnal prosecution, to affix drug stanps to his
illegal drugs, and he could reasonably have supposed that the
presence of the affixed stanps could be used against him by
prosecuting authorities. Accordingly, Hall has satisfied the
second prong of the Marchetti test.

125 Finally, we consider the third prong of Marchetti,
whet her the conpelled information could provide a significant
link in a chain of evidence tending to establish guilt. 1In other
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words, does the statute protect dealers from derivative use of

the conpelled infornmation? The court of appeals acknow edged
that the stanp law, on its face, only provides a dealer wth
protection from direct - not derivative - wuse of information
obt ai ned by the DOR through conpliance with the statute. Hal |,
196 Ws. 2d at 866-68. W agree. The stanp |law allows the State
to use conpelled information as an investigative lead to
informati on used against dealers in a crimnal proceeding. Thus
Hall has satisfied the third prong of Marchetti. Havi ng
satisfied all three prongs of Marchetti, we conclude that the
drug tax stanp |aw unconstitutionally conpels self-incrimnation,
absent sonme preexisting statutory confidentiality or inmunity
provision providing protection equivalent to that of the Fifth
Amendnment .
.

26 This brings us to our second issue: whether Ws. Stat.
8§ 139.91, the confidentiality provision of the stanp law, on its
face, provides Hall with protection as broad as the protection
offered by the privilege against self-incrimnation.

27 The privilege can be replaced by a sufficient grant of

i mmunity. Kastigar v. United States, 406 U. S. 441 (1972).

Therefore, the question becones whether the stanp |aw provides
such imunity. The privilege against self-incrimnation may not
properly be asserted if other protection is granted which “’is so
broad as to have the sane extent in scope and effect’ as the

privilege itself.” Mrchetti, 390 U S. at 58 (quoting Counsel man

v. Hitchcock, 142 U.S. 547, 12 S.Ct. 195 206 (1892)).  If

coextensive protection exists, the taxpayer could not reasonably
suppose that the incrimnating informati on woul d be avail abl e for

17
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use in a crimnal proceeding. The State argues that the stanp

law s confidentiality provision provides Hall wth coextensive
protection. W disagree with the State.

128 First, we examne the extent of the privilege. The
scope of the privilege against self-incrimnation requires
protection against derivative as well as direct use of
incrimnating informtion. This privilege protects against any
di scl osure that the witness reasonably believes could be used, or
could lead to other evidence that could be used, in a crimnal
prosecution. Kastigar, 406 U.S. at 444-45. The information need
only furnish a “link in the chain of evidence . . .” against the

def endant . Hoffman v. United States, 341 U S. 479, 486 (1951);

Kastigar, 406 U S. at 460 (an investigatory |ead). Wher e
conpliance with the requirenents of a statute necessarily would
result in self-incrimnating comunications, a proper claim of
the constitutional privilege against self-incrimnation provides
a full defense to prosecutions under that statute.

129 Although the court in Heredia relied on the anonymty
requi renent of the confidentiality provision to find |egislative
intent of confidentiality, a closer examnation of the statute
reveal s the inaccuracy of that interpretation. As acknow edged
by the court of appeals, the confidentiality provision of the
drug tax stanp law, on its face, bars only the direct use of
information against a dealer in a crimnal prosecution. Hal |,
196 Ws. 2d at 867-68. The stanmp law exhibits a lack of
protection fromderivative use in several ways.

130 The breadth of the immnity exception in Ws. Stat. 8§
139.91 creates a real danger that the information will be used in
situations in which taxes are not at issue. The first sentence
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of the confidentiality provision prohibits the DOR fromrevealing

facts obtained in the admnistration of the stanp |aw. However
the statute provides no penalty for unlawful dissem nation.
Furthernmore, the last sentence of the same provision allows
informati on obtained by the DOR to be used “in connection with a
proceedi ng involving possession of schedule | . . . or schedule
Il controlled substances on which the tax has not been paid .

" as well as “in connection with taxes due under s. 139.88 from
the dealer.” § 139.91. Thus, in a prosecution for possession
wth intent to deliver cocaine for which no tax has been paid,
any information | earned from a defendant who had paid the tax on
ot her, stanped, cocaine could be used against himor her as |ong
as he or she had paid no tax on the cocaine directly involved in
t he possession charge. For exanple, if a dealer possesses 25
grans of cocaine, but buys tax stanps for only 15 grans, the
statute does not bar the DOR clerk fromidentifying the dealer as
having admtted, by application for the stanps, to possession of
15 granms of cocaine, and thus know edge and intent that the
unst anped 10 grans are illegal cocaine and the dealer intended to
possess them The ability of the State to use the information
obtained even when the paynent of taxes is not at issue
di stingui shes the statute from statutes which have been upheld in
ot her states. For a discussion of these statutes and cases, see

bel ow. *

“ Inits brief, the State contends that the Wsconsin stanp | aw

is constitutional because 8§ 139.91 “guarantees the sane
protection given by the confidentiality provisions in other
states where the drug tax stanp |laws were found to be in

conpliance wth fifth anendnent requirenents.” A conparison of
the Wsconsin stanp |aw and the statutes upheld in the cases
cited by the State’'s illustrates the fallacy of this assertion.

Section 8§ 139.91 lists two crimnal proceedings in which
i nformati on obtained by the departnent may be revealed: (1)
19
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proceedi ngs i1 nvol ving possession of controlled substances on
whi ch the tax has not been paid, and (2) proceedings in
connection wth taxes due under the stanp |law. The
confidentiality provisions of the stanp | aws upheld in the cases
cited by the State all include the second exception. However,
none of the stanp laws referred to by the State, that have been
uphel d as constitutional, allow conpelled, self-incrimnating
information to be used in proceedi ngs involving possession of
drugs on which the tax has not been paid. Thus, none of the
cases cited by the State involve statutes that allow derivative
use to the extent allowed by the Wsconsin stanp | aw
We quote these cases, cited by the State, and the statutes which
t hey upheld to make plain the fallaciousness of the State’s
argunent: “[Nor can any information contained in such a report
or return be used against a dealer in any crimnal proceeding,
except in connection with a proceedi ng invol ving taxes due under
this chapter, unless such information is independently obtained.”
Briney v. State Dept. of Revenue, 594 So.2d 120, 122 (Ala. G v.
App. 1991) (quoting Ala. Code § 40-17A-13 1975 (Cum Supp. 1990)).
Aifft v. Ind. Dept. of State Revenue, 660 N. E. 2d 310 (1995),
uphel d IT'ndiana’ s stanp Iaw which provides, in pertinent part:
“Confidential information acquired by the departnent may not be
used to initiate or facilitate prosecution for an offense other
than an of fense based on a violation of this chapter. 1Ind. Code
Ann. 6-7-3-9 (West. Supp. 1994). Ilowa's stanp law “explicitly
prohi bits any information obtained froma deal er, pursuant to
conpliance with 421A, from being rel eased or used against the
dealer in any crimnal proceeding except in connection with a

proceedi ng i nvol ving taxes due under chapter 421A.” State v.
Godber sen, 493 N.W2d 852, 857 (1992)(citing |Iowa Code
§ 421A.10).

The stanp law at issue in State v. Davis, 787 P.2d 517 (Utah
1990), failed to contain a confidentiality provision. The Utah
Court of Appeals upheld the stanp | aw because it nade no
provi sion for disclosure of any identifying information to
prosecuting authorities. However, when review ng the stanp | aw,
the Utah court had the benefit of subsequent |egislation to aid
its interpretation of legislative intent. The 1989 anendnent to
Uah’s stanp | aw provides: “None of the information contained in
a report, form or return or otherw se obtained froma dealer in
connection with this section may be used against the dealer in
any crimnal proceeding unless it is independently obtained,
except in connection with a proceedi ng invol ving taxes due under
this chapter fromthe dealer nmaking the return.” Id. (quoting
Ut ah Code Ann. 8§ 59-19-105 (1989)). This anendnent,
significantly different from Wsconsin’s confidentiality
provi si on, was upheld by the Utah Suprenme Court in Zissi v. State
Tax Commin of U ah, 842 P.2d 848 (1992).
Finally, the State contends that the Kansas stanp | aw, upheld by
t he Kansas Suprene Court, is “alnost identical” to the Wsconsin
stanp | aw because “information obtained through conpliance with
the act could not be used in any crimnal proceedi ngs, except
those involving violations of the act itself.” State’'s Brief at
12. The State is correct that the Kansas stanp law explicitly
prohibits information contained in a report or return required by
t he Kansas act to be used “against the dealer in any crim nal
proceedi ng, unless independently obtained, except in connection
20
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131 We conclude that, while providing sone protection, the

stanp law, on its face, fails to provide the taxpayer wth
protection coextensive wth the privilege against sel f -
i ncrimnation. Because the confidentiality provision does not
provi de adequate protection, the stanp |law does not neet Hall’s
constitutional challenge.

[T,

132 The above conclusion leads us to the third issue:
whether the confidentiality provision may be construed in a
manner which provides protection coextensive with the privilege
agai nst self-incrimnation. The State urges us to “save” this
unconstitutional statute by construing it to provide both direct
and derivative use imunity.

133 W recogni ze t he strong presunption of
constitutionality that nust guide our examnation of this
statute. This presunption requires Hall to denonstrate the
statute’s unconstitutionality beyond a reasonable doubt.

Brandm ller v. Arreola, 199 Ws. 2d 528, 544 N.W2d 894, (1996).

But the presunption of constitutionality presents a high hurdle,
not an insurnountable barrier. Al though this court will strive
to construe legislation so as to save it against constitutiona
attack, it nust not and will not carry this to the point of
perverting the purpose of a statute. The statute before us
cannot be construed as the State argues.

134 The crux of the problemis this: the |anguage of the

stanp law fails to provide taxpayers with any protection agai nst

with a proceeding involving taxes due under this act fromthe

taxpayer making the return.” State v. Durrant, 769 P.2d 1174,

1178 (1989)(quoting Kan. Stat. Ann. 8§ 79-5206 (1988 Supp.)) As

we have explained, this confidentiality provision is not

“identical” or even “alnost identical” fromthe stanp | aw before
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derivative use of incrimnating information.

135 Wiile a statute should be held valid whenever by any
fair interpretation it may be construed to serve a constitutional
purpose, courts cannot go beyond the province of legitinate
construction to save it, and where the nmeaning is plain, words
cannot be read into it or out of it for the purpose of saving one

or other possible alternative. Hei merl v. Orzaukee County, 256

Ws. 151, 155 (1949)(citing State ex rel. Reynolds v. Sande, 205

Ws. 495, 501, 503 (1931). On its face, a plain reading of the
statute provides no protection agai nst derivative use
136 The State argues that the Court’s decision in United

States v. X-Citenent Video, Inc., 115 S . C. 464 (1994), allows

this court to bridge the great gap between the plain nmeaning of
this statute and the presunption of constitutionality. | ndeed

the court of appeals applied a “saving” construction to this
statute. Hall, 196 Ws. 2d at 867-68. It ruled that Ws. Stat.
8 139.91 precludes the State from using information gained as a

result of a tax stanp purchaser’s conpliance with the statute,

either directly or derivatively, including the presence of
affi xed stanps, in a subsequent drug prosecution against the
t axpayer. Id. Although the court of appeals justifies this

construction in a well-witten and wel | -reasoned opi ni on, we nust
reluctantly conclude that in the exercise of judicial restraint
we cannot |eap that far.

137 To read the stanp law to bar derivative, as well as
direct use, would be rewiting the statute, not nerely correcting

a scrivener’'s error. X-Citenent Video, 115 S.C. at 474 (Scalia,

J., dissenting) Rather than the State’'s argunent, we prefer the

us.
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Court’s reasoning in United States v. Albertini, 472 U S. 675,

680 (1985), where the Court refused to add |anguage to an
unanbi guous st at ut e:

Statutes should be construed to avoid constitutiona
guestions, but this interpretative canon is not |license
for the judiciary to rewite |anguage enacted by the
| egi sl ature. Any other conclusion, while purporting to
be an exercise in judicial restraint, wuld trench upon
the legislative powers vested in Congress. .
Pr oper respect for those powers inplies that
‘[s]tatutory construction nust begin with the |anguage
enpl oyed by Congress and the assunption that the
ordinary neaning of that |anguage accurately expresses
the |l egislative purpose.” (cite omtted).

138 Presented as we are wth every indication in the
statute itself that the legislature had no purpose to bar
derivative use, nevertheless, this court’s primary purpose in
interpreting a statute is to effectuate the legislature s intent.

State v. Hopkins, 168 Ws. 2d 802, 814, 484 N.W2d 549 (1992).

139 The court need not look to the history of a statute

clear on its face, Gosse v. Protective Life Ins. Co., 182 Ws.

2d 97, 117, 513 N W2d 592 (1994)(Steinnetz, J. dissenting).
However, even the legislative history of the statute supports the
conclusion that the legislature intended to bar direct use, but
not derivative use.

40 The legislative history supports the |egislative intent
to bar direct, but not derivative, use for several reasons: (1)
Legislative history reveals that the l|egislature’s purpose for
drafting the original drug stanp tax bill was to learn the
identity of drug deal ers. Had the legislature intended to bar
both direct as well as derivative use, that purpose could not
have been effectuated. (2) Even in early drafts, the legislature
knew that the stanp | aw presented self-incrimnation problens of
constitutional dinension, yet chose not to revise the bill. (3)
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The legislature was aware of how to draft a clear, unanbiguous

statute providing both direct and derivative use inmmunity, yet
chose not to do so.

41 The stanp law is the product of several attenpts by the
Senate and Assenbly to create a drug tax stanp statute. It was
enacted during a special session of the l|legislature as part of
1989 Ws. Act 122, a wde-ranging analgamation of anti-drug
nmeasur es.

42 Hi story reveals that the legislature’ s purpose for
drafting the original drug stanp tax bill was to learn the
identity of drug dealers. In 1987, Representative Foti asked the
Legi sl ative Reference Bureau to draft a drug tax statute. Draft
Request Form for 1987 AB 519. He sought to solve the problem of
“hav[ing] no control over drug dealers or know edge of who they
are” by “[making] them pay a tax on their drugs.” 1987 AB 519
Draft Request Form The followi ng excerpt from a nenorandum
attached to the draft request acknow edges the bill’s supporters’
intent to allow the State to use the drug tax law to obtain
i nformati on about drug deal ers.

The only real objection anyone had to it was its

constitutionality but they have gotten around that. A

drug dealer, according to the bill, can go to the

Department of Revenue and obtain a stanp and the

information has to be kept confidential. They cannot

call the police and tell themthat so and so has a drug

tax stanp. It gives them 5'" amendment protection. |t

does not |egalize possession. If a dealer is caught

selling a drug the law enforcenment people can then

cont act the revenue departnent and obtain any

information on file. The idea behind the bill is to

get at the dealers.

143 Conpelling drug dealers to provide self-incrimnating
information is an unconstitutional nmeans of “know ng who the drug

dealers are.” The unlawful ness of an activity does not prevent
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the activity frombeing taxed. However, a statute inposing a tax

on unlawful activity cannot be sustained when the nethods of
collecting the tax are in conflict with the privilege against
self-incrimnation. Marchetti, 390 U S. at 44. Wile the State
may lawfully tax controlled substances, the nmeans used nust be
constitutional.

44 The |ack of a revenue raising purpose underlying this
act adds further weight to the legislative history expressing the
unconstitutional purpose of “know ng who [drug deal ers] are” and
“get[ting] at [then].” The drug stanp tax lawis a tax law. Yet
the legislature never expected this tax law to raise revenue.
The fiscal estimate of every draft of the drug tax bills exhibits
a lack of revenue producing purpose. 1989 Act 122 Fiscal
Estimate (“[b]Jased on the experience of other states
revenues from sales of tax stanps would likely be mniml [and]
actual tax collections generally anmount to only a small portion
of the total assessnments since collection of the controlled
substances tax is difficult.”); 1989 AB 633 Fiscal Estinate
(estimating “mninmal” sales revenues); 1989 SB 356 Fisca
Estimate (anticipating mniml sales and mnimal collection of
penalties); 1989 SB 295 Fiscal Estinmate (anticipating that this
bi |l would have “no fiscal I npact on state or | ocal
governnment.”); 1987 AB 519 Fiscal Estimate (“likely that that
[sic] the revenue fromthe tax would be very small.”). W nust
pause and reflect when legislative history reveals that a tax
statute was enacted wthout the expectation that it raise
revenue.

145 Finally, nost troubling is the revelation in the
| egislative history that the |legislature was well aware of how to
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craft a confidentiality provision that would provide dealers with

both direct and derivative use imunity. Not only does the
M nnesota statute, attached to the draft request form of 1989
Bill 633, provide the legislature wth a nodel of a
confidentiality provision that prohibits both the direct and
derivative use of information conpelled by the stanp law, the
| egislature itself, in the same act as the stanp law, created an
immunity clause that provides both direct and derivative use
imunity. Ws. Stat. § 972.085.

146 A copy of the confidentiality provision for the
M nnesota drug tax statute 8 297D was attached to the bil
request form for 1989 Assenbly Bill 633. This M nnesota
confidentiality provision states that

[no] information contained in such a report or return

or obtained froma deal er be used against the dealer in

any crimnal proceeding, unless independently obtained,

except in connection with a proceeding involving taxes

due wunder this chapter from the dealer naking the

return.
Conpare this with the | ast sentence of Ws. Stat. 8§ 139.91

No information obtained by the departnent nmay be used

agai nst a dealer in any crimnal proceeding unless that

i nformati on has been independently obtained, except in

connection with a proceeding involving possession of

schedule 1 controlled substances or schedule 11

controll ed substances on which the tax has not been

paid or in connection wth taxes due under s. 139.88
fromthe deal er. (enphasis added).

147 The M nnesota statute prohibits the use of information
conpelled by its drug tax stanp l|law except in a proceeding
involving taxes due against the dealer making the return. I n
contrast, Ws. Stat. 8§ 139.91 allows the use of information
conpelled by the stanp law in proceedings involving taxes due
from the dealer and 1in proceedings involving <controlled
substances on which the tax has not been paid. Consequently, the
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stanp law all ows prosecutors to use information conpelled by the

act - the affixed stanps - against dealers in crimna
proceedi ngs involving unstanped drugs. Herein lies the stanp
law s fatal flaw

148 The legislature ratified this constitutionally flawed
provi sion despite awareness that it posed potential problens, and
in light of a solution to these problens. A menorandum to the
Legi sl ative Reference Bureau (“LRB’) from the DOR regarding the
confidentiality provision directs the drafters’ attention to the
potential for clains of the self-incrimnation privilege by drug
deal ers:

The difficulty in mintaining confidentiality could

result in dealers claimng that the requirenent to pay

t he controlled subst ances t ax vi ol ates their

constitutional right against self-incrimnation. There

have been successful challenges of simlar taxes on

illegal activities in both state and federal courts.

149 Menp from DOR' s Eng Braun to the LRB. June 17, 1987.
The legislators knew they were treading constitutionally
treacherous waters. And, when enacting the stanp |law, they had
before them a statute which had been scrutinized and upheld by
the M nnesota Suprene Court just the year before. Si sson, 428
N. W2d 565. Yet they chose not to follow this nodel. Instead
our |egislature chose to enact the stanp law s confidentiality
provision as originally witten.

150 Finally, the nost striking illustration of |egislative
intent is the contrast between the “use” |language in Ws. Stat. 8§
139.91 and the “use” language in Ws. Stat. 8 972.085 of the sane
act which clearly provides direct and derivative use imunity.
Section 972. 085 provides:

| munity fromcrimnal or forfeiture prosecution under

[listed provisions - not listing 8 139.87 et seq.]

provides inmmunity only from the use of the conpelled
27
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testinmony or evidence in subsequent crimnal or
forfeiture proceedings, as well as imunity from the
use of evidence derived from that conpelled testinony
or evidence.

51 This statute, included in the sane act as the stanp
law, provides both direct and derivative wuse imunity.
Qoviously, the legislature knew how to immunize dealers under
Ws. Stat. 8 139.91 from direct and derivative use, yet chose
di fferent | anguage. Consequently, we arrive at the inevitable
conclusion that the legislature knew how to craft a
confidentiality provision prohibiting derivative wuse, yet
del i berately chose not to do so.

152 We find no basis in the | anguage of the statute nor in
its legislative history for the saving construction applied by

the court of appeals.

‘A statute nust be construed, if fairly possible, so as

to avoid not only the conclusion that it IS
unconstitutional, but also grave doubts wupon that
score.’ . . But avoidance of a difficulty will not

be pressed to the point of disingenuous evasion. Here
the intention of the Congress 1is revealed too
distinctly to permt us to ignore it. . . .[T]he
probl em nust be faced and answer ed.

Welsh, Il v. United States, 398 U S. 333, 355 (1970)(Harlan, J.

concurring)(quoting J. Cardozo in Myore Ice Cream Co. v. Rose

289 U.S. 373, 379 (1933). 1In this case, the | anguage and history
of the drug tax stanp law plainly denonstrate that the
| egi slature never intended to prohibit derivative use of
i nformati on conpelled by the stanp | aw.

153 A properly drafted drug tax stanp law is constitutional
and will serve the societal purposes for which it is intended
wi thout violating constitutional protections. See State Drug
Taxes: A Tax W Can’t Afford, Rutgers L.J., Vol. 23:657
(anal yzing the challenges facing a legislature in drafting a drug
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tax stanp law and proposing a nodel Jlaw that neets the

constitutional challenges)(1992). The Wsconsin Drug Tax Stanp
Law is not such a statute. W agree that if the |legislature had
witten the statute the way that the court of appeals rewote it,
it would likely resolve the constitutional infirmties. However,
the remedy rests with the |egislature. It is the legislature’s
function to anend the statute where anendnent is found necessary.
Where a statute plainly includes, as this one does, only
immunity from direct use of conpelled incrimnating information,
we fail to see how the court would be justified in adding thereto
the followng [imtation, ‘furthernore, we provide imunity from
derivative use.” This in effect is what the State would have us
do. Tenpted as we nay be to rewite the confidentiality
provision, as the court of appeals did and as the legislature
very likely will, we would be setting a dangerous precedent to
all ow such a judicial usurpation of the legislature’s role. The
checks and bal ances needed to sustain a denocratic governnent
stay our hands fromthe pen.

154 W hold that Ws. Stat. § 139.91, plainly and
unanbi guously provides direct, but not derivative use immunity.
Consequently, the statute fails to provide Hall with protection
coextensive wth the privilege against self-incrimnation.
Accordingly, we reject the court of appeals’ construction of the
statute and conclude that the stanp |aw violates Hall’'s privil ege
agai nst self-incrimnation.

By the Court.—JFhe decision of the court of appeals is

rever sed.
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155 JON P. WLCOX, J. (dissenting.) | dissent because |
conclude that this court mnust construe the confidentiality
provision found in Ws. St at . § 139.91 (1993-94)°> (the
"confidentiality provision") to provide protection coextensive
with the Fifth Anmendnent. | agree that the affix and display
requi renent of the drug tax stamp law? (the "stanp law') woul d
unconstitutionally conpel self-incrimnation if it allowed the
State to use a drug tax stanp as evidence in any crimnal
proceeding not related to paynent of the tax. However, the
majority msinterprets the legislative history of the stanp |aw
and fails in its duty to preserve the statute.

156 The mgjority concludes that "the affix and display
requirenent of the stanp law has the direct and unm stakable
consequence of incrimnating any dealer who conplies with the
[ aw. " Majority op. at 18. It further asserts that the
confidentiality provision does not provide protection coextensive
with the Fifth Arendnent. Majority op. at 18, 25. The mgjority

interprets the confidentiality provision to allow the State to

use the stanps found on sonme illegal drugs to establish the
defendant's knowl edge of the illegal nature of and intent to
possess other illegal unstanped drugs. Majority op. at 22-23.

The majority bases this conclusion on the |[|anguage of the

confidentiality provision. Mjority op. at 22.

®> Unless otherwise stated, all future statutory references are

to the 1993-94 vol une.
® Ws. Stats. ch. 139, subch. 1V (1993-94).

1
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157 The confidentiality provision of Ws. Stat. § 139.91

provi des:

The departnment rmay not reveal facts obtained in
adm ni stering this subchapt er, except t hat t he
departnent may publish statistics that do not reveal the
identities of dealers. Dealers may not be required to
provide any identifying information in connection wth
t he purchase of stanps. No information obtained by the
departnent may be used against a dealer in any crimna
pr oceedi ng unl ess t hat i nformation has been
i ndependent|ly obtained, except in connection with a
proceedi ng invol ving possession of schedule T controlled
substances or schedule Il controlled substances on which
the tax has not been paid or in connection wth taxes
due under s. 139.88 fromthe deal er

(enphasis added). The majority reads the enphasized exception to
mean that the State may use any information obtained through the
adm nistration of this subchapter in a prosecution for crimna
possession of illegal drugs that were not stanped. Majority op.
at  22. Therefore, according to the nmgjority, affixing and
di spl aying the stanps would constitute incrimnating oneself. I
believe that the majority msinterprets this provision.

158 First, the language of the confidentiality provision

does not unanbi guously create an exception for <crimna

proceedi ngs for possession of illegal drugs. The legislature did
not state: "except in connection wth a proceeding for
possession, " instead the legislature stated: "except in

connection with a proceeding involving possession of [illegal
drugs] on which the tax has not been paid . . . ." (enphasi s
added) Ws. Stat. 8§ 139.91. The logical neaning of this passage
is that information not independently obtained can be used, not

2
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in a crimnal possession proceeding, but in a proceeding under 8§
139.95. This section provides:

(1) Any dealer who possesses a schedule | controlled
substance or schedule Il controlled substance that does
not bear evidence that the tax under s. 139.88 has been
paid shall pay in addition to any tax under s. 139.88, a
penalty equal to the tax due. The departnent shall
collect penalties under this subchapter in the sane
manner as it collects tax under this subchapter

(2) A dealer who possesses a schedule | controlled
substance or schedule Il controlled substance that does
not bear evidence that the tax under s. 139.88 has been
paid may be fined not nore than $10,000 or inprisoned
for not nore than 5 years or both

(3) Any person who falsely or fraudulently nakes, alters
or counterfeits any stanp or procures or causes the sane
to be done or who knowingly utters, publishes, passes or
tenders as true any false, altered or counterfeit stanp
or who affixes a counterfeit stanp to a schedule |

controll ed substance or schedule Il controll ed substance
or who possesses a schedule | controlled substance or
Schedule 11 controlled substance to which a false,

altered or counterfeit stanp is affixed may be fined not

nore than $10,000 or inprisoned for not nore than 10

years or both
(enphasi s added). The purpose of this section is to set forth
the penalties for violations of the stanp | aw.

59 In addition to these penalties, a dealer who does not
conply with the stanp law will have to pay the taxes due under 8§
139. 88. Proceedings for wunpaid taxes are referred to in the
second part of the exception to the confidentiality provision:

or in connection with taxes due under s. 139.88 from the
deal er.™ Ws. Stat. § 139.91. Accordingly, under this
interpretation, each of the exceptions serves a distinct purpose.

60 This construction of the confidentiality provision is

al so supported by legislative history. To lay the groundwork for
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our analysis we nust first present an overview of the legislative
history of the stanp |aw The drug tax stanp bill that
eventually passed was the result of several attenpts to enact
such a |aw The first bill introduced in Wsconsin on this
subj ect was 1987 AB 519. The legislative history of this bill is
relevant to 1989 Ws. Act 122 because the confidentiality
provision has simlar |anguage’ and because it may have been the
original source for much of the language in the stanp |aw I n
1989, several nore bills on this subject were proposed: (1) 1989
SB 295, introduced on Cctober 3, 1989, (2) Cct. 1989 Spec. Sess.
SB 6, introduced on COctober 12, 1989, (3) (Oct. 1989 Spec. Sess.
AB 6, introduced on October 24, 1989, (4) 1989 SB 356, introduced
on Novenber 1, 1989, (5) 1989 AB 633, introduced on Novenber 2,
1989, and (6) Cct. 1989 Spec. Sess. AB 12 (the "Governor's 1989
budget bill"), introduced on Novenber 8, 1989. Each of these
bills included confidentiality provisions simlar to the one

found in Ws. Stat. § 139.91.% Finally, on November 9, 1989,

" The confidentiality provision of 1987 AB 519 stat ed:

77.97 CONFI DENTI ALI TY. The departnent may not reveal facts
contained in a return required under s. 77.94. No information
contained in such a return may be used against the dealer in
any crimnal proceeding, unless that information has been
i ndependent | y obt ai ned, except in connection with a proceedi ng
i nvol vi ng possessi on of untaxed controll ed substances or taxes
due under s. 77.93 fromthe deal er making the return

8 The follow ng confidentiality provision was included in 1989

SB 295 and 989 AB 633:

77.97 CONFI DENTI ALI TY. The departnent may not reveal
facts contained in a return required under s. 77.94,
except that the departnment may publish statistics that

4
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do not reveal the identities of dealers or contents of
i ndividual returns. Dealers may not be required to
provide any identifying information on returns. No
information contained in a return may be used agai nst
the dealer in any crimnal proceedi ng, unless that

i nformati on has been independently obtained, except in
connection with a proceedi ng i nvol ving possession of
unt axed control | ed substances or taxes due under s.
77.93 fromthe deal er nmaking the return

1989 SB 356 contained a slightly different provision:

77.97 CONFI DENTI ALI TY. The departnent may not reveal
facts contained in a return required under s. 77.94.

No information contained in a return may be used agai nst
the dealer in any crimnal proceeding, unless that

i nformati on has been independent|y obtained, except in
connection with a proceedi ng invol vi ng possessi on of

unt axed control | ed substances or taxes due under s.
77.93 fromthe deal er nmaking the return

The confidentiality provision found in Cct. 1989 S.S. SB 6 and Cct.
1989 S.S. AB 6 provided:

139. 91 CONFI DENTI ALI TY. The departnent may not reveal facts
obtained in admnistering this subchapter, except that the
departnent may publish statistics that do not reveal the
identities of dealers. Dealers nmay not be required to provide
any identifying information in connection wth the purchase of
stanps. No information obtained by the departnent nmay be used
against a dealer in any crimnal proceedi ng unl ess that

i nformati on has been independently obtained, except in
connection with a proceedi ng i nvolving possession of untaxed
control |l ed substances or taxes due under s. 139.88 fromthe
deal er making the return.

Finally, the Governor's budget bill contained the follow ng
provi si on:

77.97 CONFI DENTI ALI TY. The departnent may not reveal
facts contained in a return required under s. 77.94,
except that the departnment may publish statistics that
do not reveal the identities of dealers or the contents
of individual returns. Dealers may not be required to
provide any identifying information on returns. No
information contained in a return nmay be used agai nst
the dealer in any crimnal proceedi ng, unless that

i nformati on has been independent|y obtained, except in
connection with a proceedi ng i nvol ving possession of

5
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OCct. 1989 Spec. Sess. Substitute Amend. 1 to Oct. 1989 Spec.
Sess. AB 12 (the "substitute anendment to the 1989 budget bill")
was introduced and eventually enacted as 1989 Ws. Act 122.° In
considering the legislative history of 1989 Ws. Act 122, a
review of each of these bills is relevant as each used simlar
| anguage and many directly used the drafts of earlier bills.?®
161 The mjority contends that the legislative history
supports its conclusion that the confidentially provision does
not bar the use of derivative information in crimnal proceedi ngs
not related to the tax. Majority op. at 28. The mgjority bases
this conclusion on three points: "(1) Legislative history reveals
that the legislature's purpose for drafting the original drug
stanp tax bill was to learn the identity of drug dealers .
(2) Even in early drafts, the legislature knew that the stanp | aw
pr esent ed self-incrimnation probl ens of constitutional
di mensi on, yet chose not to revise the bill. (3) The |legislature
was aware of how to draft a clear, unanbiguous statute providing

both direct and derivative use imunity, yet chose not to do so."

unt axed control | ed substances or taxes due under s.
77.93 fromthe deal er nmaking the return
® A though the confidentiality provision was slightly amended
by 1991 Ws. Act 39, these changes do not affect our analysis.

0 ct. 1989 S.S. AB 12 contains previous drafts that can be
traced through the LRB reference nunber to 1989 SB 295, and Cct.
1989 S.S. Substitute Anmendnent 1 to AB 12 uses | anguage from Cct.
1989 S.S. SB 6 and Cct. 1989 S.S. AB 6. The drafting record of
1989 SB 295 contains a draft of 1989 AB 633. Simlarly, the
drafting record, of Cct. 1989 S.S. AB 6 contains a draft of 1989 SB
295. Finally, according to the drafting record 1989 SB 356 is a
redraft of 1987 AB 519 and al so uses | anguage froma draft of 1989

6
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Majority op. at 28. In using these bases to reach such a

conclusion, the majority msinterprets and overenphasizes sone

portions of the legislative history while ignoring other, nore
pertinent, information.

162 The mjority's first point, that the legislature's
purpose in drafting the stanp tax bill was to learn the identity
of drug dealers, is based on the draft request form and a
supporting nenorandum found in the drafting record of 1987 AB
519. Majority op. at 29. In support of the majority's
assertion, the majority cites the follow ng description of the
problemthat the bill sought to address fromthe Drafting Request
Form "W have no control over drug dealers or know edge of who
they are.” Majority op. at 29. The mpjority also cites part of
a nmenorandum that was attached to the draft request. Majority
op. at 29. The nenorandum st at es:

| talked to Mark Warnsing, Legislative Assistant to Sen.

Bar khausen in Illinois about the drug bill . . . . He
said it is a bill that is pretty hard to vote against.

The only real objection anyone had to it was its
constitutionality but they have gotten around that. A
drug dealer, according to the bill, can go to the
Departnment of Revenue and obtain a stanp and the
information has to be kept confidential. They cannot
call the police and tell themthat so and so has a drug
stanp. It gives them 5th anmendnent protection. |t does
not |egalize possession. |If a dealer is caught selling

a drug the | aw enforcenent people can then contact the
evenue [sic] departnent and obtain any information on

file. The idea behind the bill is to get at the
dealers. They are not concerned with an individual who
has drugs in his possession because it would fill up the

courts. An anendnent would nake the cost of the stanps
4 times the face value of each stanp instead of 100%

AB 633.
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He said if you have any questions to call him

Wien the information from the drafting record cited by the
majority S r ead in i sol ati on, It appears t hat t he
confidentiality provision of 1987 AB 519 was not intended to
provide protection coextensive wth the Fifth Amrendnent.
However, the majority fails to fully consider the Ilegislative
hi story of 1987 AB 519.

163 A consideration of all the naterial contained in the

drafting record reveals that Representative Foti intended to
introduce a bill that mrrored the one that had been introduced
in Illinois. This is significant because the Illinois

confidentiality provision provides protection coextensive wth

the Fifth Amendnent in the clearest of terns. The | anguage of

the Illinois confidentiality provision can be found in the
drafting record for 1987 AB 5109. The 1llinois provision
provi ded:

Section 13. Neither the Director nor a public enployee
may reveal facts contained in a report or return
required by this Act, nor can any information contained
in such a report or return be used against the dealer in
any crimnal proceeding, unless such information has
been i ndependently obtained, except in connection with a
proceedi ng involving taxes due under this Act from the
t axpayer making the return

This provision, which unanbi guously precludes the use of direct
and derivative information, was the basis for the confidentiality

provision in 1987 AB 519.
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64 Further indications that this bill was intended to
mrror the Illinois bill can be found in the previously nentioned
drafting request formand in the nmenorandum whi ch acconpani ed the
drafting request form Contrary to t he majority's

interpretation, the apparent purpose of the nenorandum was to

paraphrase an explanation of the Illinois drug tax stanp bill
given by Mark Warnsing, a legislative assistant to Illinois State
Senat or Bar khausen. In the closing line of the nmenorandum the
drafting attorney is told: "[Warnsing] said if you have any

guestions to call him" A phone nunber was witten next to Mark
Warnsing's nanme in the typed nenorandum Additionally, in
response to a question in the drafting request which asked
"Provide nanes and phone nunbers of persons we may contact for
nmore information,"” the followi ng response was typed in: "Sen.
Bar khausen, State of Illinois.” This evidence suggests that the
drafting attorney was told to draft a bill simlar to the one
from Illinois. This is significant because it suggests that
Representative Foti wanted the bill to include a confidentiality
provision that provided the sane protection as the one in the
I1linois bill--a confidentiality provi sion that provi ded
protection coextensive with the Fifth Arendnent.

165 Additional evidence of the legislature's intention to
provi de protection coextensive wth the Fifth Amendnent can be
found in the drafting record of 1987 AB 5109. First, after the

above quoted nenorandum was witten on May 20, 1987, and after
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the Draft Request Form was filled out on My 21, 1987, the
Departnent of Revenue ("DOR') sent a nenorandum to the

Legi sl ative Reference Bureau ("LRB') drafting attorney for 1987

AB 5109. Thi s menmorandum addressed several technical problens
with an earlier draft of the bill including problenms with the
confidentiality provision. The nmenorandum stated in rel evant
part:

The confidentiality provision should clearly specify how
the rules for the controlled substances tax differ from
the general confidentiality rules for the departnent
under s. 71.11(44). Under the general confidentiality
rules for other state taxes, |aw enforcenent officials
can request access to the departnent’s records.

The difficulty in maintaining confidentiality could

result in dealers claimng that the requirenent to pay

t he controlled subst ances t ax vi ol at es their

constitutional right against self-incrimnation. There

have been successful challenges of simlar taxes on

illegal activities in both state and federal courts.

This shows a concern over confidentiality and a desire to ensure
that the statute did not violate the Fifth Amendnent.

66 An even stronger indication of the legislature's intent
can be found in the Analysis by LRB. Part of this analysis
stated: "Information froma return is confidential and nay not be
used in any crimnal proceeding except those related to the tax
itself." This statenment was included as an explanation at the
beginning of the bill draft which was circulated to all
| egi sl ative offices. The analysis was witten by the attorney

who drafted the bill; he should have known what was intended by

10
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11

Representative Foti. This sane | anguage was used in the LRB

analysis of the Governor's 1989 budget bill and the substitute
anendnent to the 1989 budget bill which is the direct source of
Ws. Stat. § 139.91. It is likely that al nost every |egislator

read this analysis before voting on the stanp tax bill.
Accordingly, this is very strong evidence that the legislature
intended that the confidentiality provision preclude the use of
information in any crimnal proceeding not related to the tax.
167 The majority's assertion that 1987 AB 519 was enacted
for an unconstitutional purpose, to learn the identity of dealers
for use in crimnal prosecutions not related to the tax, is not
only in conflict with the legislative history of that statute
but is also in conflict with |[ogic. This is because the
majority's theory fails to explain why the statute included a
confidentiality provision. |If the purpose of the statute was to
learn the identity of dealers in violation of the Fifth
Amendnent, there woul d have been no need for any confidentiality.
In fact, the direct use of information, which the mpjority
concedes is precluded by the confidentiality provision, would be
the best neans of identifying dealers. The absence of an
explanation for the presence of the confidentiality provision
casts serious doubts on the majority's assertion that 1987 AB 519

was drafted and that the stanp | aw was enacted for the purpose of

A handwitten draft of the analysis was included with the
drafting record.

11
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identifying dealers and wusing that information in crimnal
proceedi ngs not related to the tax.

168 As a side point, the mgjority argues that the |ack of
revenue raising purpose underlying the act suggests that the
purpose of the bill was to identify drug deal ers. Majority op.
at 30. On the contrary, this information nerely tells us that
the purpose was not to raise revenue. It is just as likely that
the purpose was sinply to provide additional penalties for drug
dealers as that it was to identify them

169 Finally, the majority contends that further evidence of
the unconstitutional purpose of the legislature is provided by
the fact that the legislature knew how to craft a confidentiality
provision that would provide dealers wth both direct and
derivative use inmmunity. Mjority op. at 30. In support of this
contention the majority cites (1) the fact that the M nnesota
confidentiality provision can be found in the drafting record of
1989 AB 633, (2) the fact that the legislature was aware of the
potential constitutional problens through a nmenorandum from DOR
that is in the drafting record of 1987 AB 519, and (3) the
| anguage used to provide for direct and derivative use inmmunity
in Ws. Stat. 8§ 972.085. Mjjority op. at 30-31

170 Certainly, the confidentiality provision in Ws. Stat.
8 139.91 could have been nore artfully drafted; however, the fact
that it differs from the Mnnesota provision and the imunity

provisions of Ws. Stat. § 972.085 does not prove that the

12
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| egi slature had an unconstitutional purpose in enacting the stanmp
| aw. In fact, a review of the drafting record of 1989 SB 295
indicates that the legislature intended to enact a |aw that
mrrored the Mnnesota stanmp | aw The bill draft request from
Senator Te Wnkle's office to the LRB drafting attorney states:

In reference to our discussion earlier today, and

further discussion with Senator Te Wnkle, | submt this

request.

W would like legislation drafted to place a stanp tax

on cocaine and nmarijuana that is simlar to Mnnesota's

law, with the same penalty provisions.

The exception is that we would like to send the revenue

from this tax directly to the Metropolitan Enforcenent

Goups (MEGs) or nmulti-jurisdictional groups (MIGs) in

proportion to the incidence of drug crinme in each

group’s area during the previous year.
The drafting request makes no nention of changing the
confidentiality provision or of wusing the information in a
crimnal prosecution for possession.

171 Additionally, the DOR nenorandum from the drafting
record of 1987 AB 519 that the mpjority quotes does show that the
| egi sl ature was aware of the potential for a conflict with the
Fifth Amendnent; however, it does not prove that the |egislature
chose to ignore these constitutional concerns. I nstead, the
|l egislative history of the stanp |aw denonstrates that the
| egislature attenpted to provide protection coextensive to the

Fifth Amendnent in the confidentiality provision and believed

that this had been done.

13
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72 The strongest evidence of this intention is the
| anguage from the LRB analysis which states: "Information from a
return is confidential and may not be used in any crimnal
proceedi ng except those related to the tax itself." Thi s
statenent was included as part of the circulated bill draft for
the first drug tax stanp bill, 1987 AB 519, the Governor's 1989
budget bill, and the substitute amendnent to the 1989 budget
bill, which was the version enacted as the stanp |aw *?
Addi tional evidence of this intention can be found in the
drafting records for the various drug tax stanp bills that were
i ntroduced in 1989.

173 The drafting record for COct. 1989 Spec. Sess. AB 6
contained as part of the drafting instructions a DOR nmenorandum
entitled "Summary of Controlled Substances Tax Proposal." This
menor andum stated in rel evant part:

Confidentiality: Tax information may not be reveal ed or

used against a dealer in a crimnal proceeding, unless

the informati on was i ndependently obtained. This

restriction does not apply to proceedi ngs involving the

possessi on of untaxed control |l ed substances or ot her

tax-rel ated proceedi ngs.

A simlar description of the confidentiality provision is found
in the drafting record for the Governor's 1989 budget bill:
"Under your proposal, information froma controlled substance tax
return would be confidential and could not be used in any

crim nal proceeding, except those relating to the tax itself."

21t was also included in 1989 SB 295, 1989 SB 356, and 1989
AB 633.

14
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174 Finally, an examnation of the drafting record of the

substitute anendnent to the 1989 budget bill itself and a
conpari son of the language of that bill with the |anguage in the
Governor's 1989 budget bill reveals that the |egislature
attenpted to craft an adequate confidentiality provision. The

confidentiality provision of the Governor's 1989 budget bill,
whi ch was introduced on Novenber 8, 1989, provided:

77.97 CONFI DENTIALITY. The departnment may not reveal
facts contained 1n a return required under s. 77.94,
except that the departnment may publish statistics that
do not reveal the identities of dealers or the contents
of individual returns. Dealers may not be required to
provide any identifying information on returns. No
information contained in a return may be used against
the dealer in any crimnal proceeding, unless that
informati on has been independently obtained, except in
connection with a proceeding involving possessi on of
untaxed controlled substances or taxes due under s.
77.93 fromthe deal er nmaking the return.

In the drafting record for the substitute anmendnent there is a
menor andum dat ed Novenber 8, 1989, from DOR to the Legislative

Fi scal Bureau suggesting changes to the drug stanp tax provisions

in the Governor's 1989 budget bill. This menorandum makes
specific suggestions for changes in the confidentiality
provi si on:

In order to preserve confidentiality, the return
requi rement should be elimnated. Deal ers should be
able to purchase drug tax stanps on a cash basis in
person or through the nmail wthout having to submt a
return which could identify themas a drug deal er.

Gving the Departnment of Revenue police powers wth
respect to the drug tax would allow the Departnent to
enforce the tax directly wthout involving |aw
enforcenment authorities. This would sinply [sic]

15
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admnistrative [sic] of the tax and ensure a higher
| evel of confidentiality.

Also included in this drafting record is a witten notion by
Representative Kunicki that follows the suggestions of DOR

Mve to nmake the following nodifications relating to
adm ni stration and enforcenent of the drug tax:

1. Require the Departnent of Revenue to enforce the
provisions of the tax, and specify that duly authorized
enpl oyes of the Departnent would have all necessary
police powers to prevent violation of these provisions.

2. Delete the requirenent that deal ers nust conplete and
submt tax returns in order to purchase drug stanps, and
amend the bill's confidentiality provision to elimnate
references to returns.

Finally, the | anguage of the substitute anmendnent reflects these
changes:

The departnment nmay not reveal facts obtained in
adm ni stering this subchapt er, except t hat t he
departnent may publish statistics that do not reveal the
identities of dealers. Dealers may not be required to
provide any identifying information in connection wth
t he purchase of stanps. No information obtained by the
departnent may be used against a dealer in any crimna

pr oceedi ng unl ess t hat i nformation has been
i ndependent|ly obtained, except in connection wth a
proceedi ng invol ving possession of untaxed marijuana or
controll ed substances or taxes due under s. 139.88 from
t he deal er.

The deletion of references to returns in the confidentiality
provision in response to the concerns expressed by DOR provides
further evidence that the legislature intended to provide
conplete confidentiality.

175 | believe that the informati on contained in the various
drafting records is nore than sufficient to support the

16
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conclusion that the legislature intended to provide protection
coextensive with the Fifth Amendnent. However, despite the
|l egislature's efforts to provide protection coextensive with the
Fifth Amendnment, | believe that there is an anbiguity in the
| anguage of the confidentiality provision. As the court of
appeal s astutely pointed out, "Wile 8 139.91, STATS., prohibits
the use of information obtained by the Departnent of Revenue in
admnistering the tax, the presence of affixed stanps is not

“informati on obtained by the departnent.'" State v. Hall, 196

Ws. 2d 850, 865, 540 N.W2d 219 (Ct. App. 1995). Although this
could be read to allow the unconstitutional use of information
gai ned by anyone other than the departnent, this court can only
declare a statute wunconstitutional if there is no viable
alternative.

176 1In determ ning whether a statute violates t he
constitution, the court nust give the statute a great deal of
def erence. The party challenging the constitutionality of a
statute has the burden to prove that the statute 1is

unconstitutional beyond a reasonable doubt. State v. Carpenter,

197 Ws. 2d 252, 263, 541 N.W2d 105 (1995). Consti tuti onal
challenges to a statute nust overcone a strong presunption of

constitutionality. State v. Theil, 188 Ws.2d 695, 706, 524

N.W2d 641 (1994). |In addition, the United States Suprenme Court
has stated that it nust not construe a statute to violate the

Constitution if another reasonable construction is avail able.

17
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United States v. X-Citenent Video, Inc., 513 U S. 64, , 115

S.C. 464, 472 (1994); Edward J. DeBartolo Corp. v. Florida Qulf

Coast Buil ding and Construction Trades Council, 485 U. S. 568, 575

(1988); National Labor Relations Board v. Catholic Bishop of

Chi cago, 440 U.S. 490, 500 (1979).** The Wsconsin Supreme Court

has also recognized this principle. Denmmith v. Wsconsin

Judi cial Conference, 166 Ws. 2d 649, 665 FN 13, 480 N W2d 502

(1992) ("The court nust interpret a statute, if at all possible,
in a manner that will preserve the statute as a constitutiona

enactnent."); State v. Cssell, 127 Ws. 2d 205, 215, 378 N.W2d

691 (1985) (There is a strong presunption favoring the
constitutionality of a legislative enactnent, and "[t]his court
will construe the statute to preserve it if it is at al

possible."); Browne v. MI|waukee Bd. of Sch. Directors, 83 Ws.

2d 316, 331, 265 N.W2d 559 (1978) (When a |egislative enactnent
is attacked as being unconstitutional, "the cardinal rule of
statutory construction is to preserve a statute and to find it
constitutional if it is at all possible to do so." (citations

omtted)); State ex. rel. Harvey v. Mrgan, 30 Ws. 2d 1, 13, 139

13 See also Patricia A Burke, Note, United States v. X-
Gtenent Video, Inc.: Stretching the Limts of Statutory
Interpretation?, 56 La. L. Rev. 937, 943 (1996) ("The elenentary
rule i1s that every reasonabl e construction nust be resorted to, in
order to save a statute fromunconstitutionality. This approach
not only reflects the prudential concern that constitutional issues
not be needl essly confronted, but al so recognizes that Congress,
like this Court, is bound by and swears an oath to uphold the
Constitution. The courts will therefore not lightly assune that
Congress intended to infringe constitutionally protected liberties
or usurp power constitutionally forbidden it.").
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N.W2d 585 (1966) ("the duty of this court is not to inpugn the
notives of the legislature, but rather, if possible, to so
construe the statute as to find it in harnony with accepted
constitutional principles.")

177 The courts of other states have used this canon of
construction as a basis for upholding simlar tax stanp | aws. See

State v. Durant; 769 P.2d 1174, 1183 (Kan. 1989) ("This court not

only has the authority, but also the duty, to construe a statute
in such a manner that it is constitutional if the same can be
done within the apparent intent of the legislature in passing the

statute."); State v. Grza, 496 N W2d 448, 454 (Neb. 1993)

("State statutes are presuned to be constitutional, and when a
law is constitutionally suspect this court wll endeavor to
interpret the statute in a manner consistent wth the

Constitution."); Zissi v. State Tax Conmin, 842 P.2d 848, 857

(Utah 1992) ("[We are mndful of our power to save a statute
from unconstitutionality by inposing on it a limting
construction. This power permts us to uphold an otherw se
gquestionable statute by tailoring it to <conform to the
Constitution, which is what we nust presunme the legislature

intended."); State v. Davis, 787 P.2d 517, 523 (Uah App. 1990)

("Based upon the foregoing, we find the pre-anmendnent U ah Drug
Stanp Tax Act can be 'found to come within a constitutional
framework,' by construing it to prohibit the wuse of any

information gained as a result of a purchaser's conpliance with
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the act to establish a link in the chain of evidence in a
subsequent drug prosecution.” (citation omtted)).
Accordingly, the majority's declaration that the stanmp law is
unconstitutional is tantanount to declaring that it is not at all
possible for this court to give the stanp law a constitutional
construction. | disagree.

178 1 believe that a construction of Ws. Stat. 8§ 139.91
consistent with the intent of the legislature would render the
stanp law constitutional. It is clear froman exam nation of the
| egislative history that the confidentiality provision was
intended to provide protection coextensive wth the Fifth
Amendnent . Accordingly, | would construe the confidentiality
provision to preclude the use of any information not
i ndependently obtained in any proceedi ng except those related to
the tax itself.

179 1 am authorized to state that Justice Donald W
Steinmetz and Justice N Patrick Crooks join this dissenting

opi ni on.

A nunber of states have upheld drug tax stanp | aws without

relying on the constitutional construction argunment. Briney v.
State Dept. of Revenue, 594 So. 2d 120 (Ala. Gv. App. 1991);
difft v. Indiana Dept. of State Revenue, 641 N E. 2d 682 (Ind. Tax
1994); Sisson v. Triplett, 428 NW2d 565 (Mnn. 1988); State v.
Codbersen, 493 N W2d 852 (lowa 1992).
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